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MEMORANDUM FOR GENERAL COUNSELS, NEPA LIAISONS AND
PARTICIPANTS IN SCOPING

- SUBJECT:
Scoping Guidance

As part of its continuing oversight of the implementation of the NEPA regulations, the _
Council on Environmental Quality has been investigating agency experience with scoping.
This is the process by which the scope of the issues and alternatives to be examined in an
EIS is determined. In a project led by Barbara Bramble of the General Counsel's staff the
Council asked federal agencies to report their scoping experiences; Council staff held
meetings and workshops in all regions of the country to discuss scoping practice; and a
contract study was performed for the Council to investigate what techniques work best for
various kinds of proposals.Out of this material has been distilled a series of
recommendations for successfully conducting scoping. The attached gu1dance document
consists of advice on what works and what does not, based on the experience of many
agencies and other participants in scoping. It contains no new legal requirements beyond
those in the NEPA regulations. It is intended to make generally available the results of the
Council's research, and to encourage the use of better techniques for ensuring public
participation and efficiency in the scoping process.

NICHOLAS C. YOST

General Counsel Scoping Guidance
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111. Advice for Public Participants
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l. Introduction

A. Background of this document.

In 1978, with the publication of the proposed NEPA regulations (since adopted as formal
rules, 40 C.F.R. Parts 1500-1508), the Council on Environmental Quality gave formal
recognition to an increasingly used term -- scoping. Scoping is an idea that has long been
familiar to those involved in NEPA compliance: In order to gage effectively the preparation
of an environmental impact statement (EIS), one must determine the scope of the document -
that is, what will be covered, and in what detail. Planning of this kind was a normal
component of EIS preparation. But the consideration of issues and choice of alternatives to
be examined was in too many cases completed outside of public view. The innovative
approach to scoping in the regulations is that the process is open to the public and state and
local averments, as well as to affected federal agencies. This open process gives rise to
important new opportunities for better and more efficient NEPA analyses; and
simultaneously places new responsibilities on public and agency participants alike to surface
their concerns early. Scoping helps'insure that real problems are identified early and properly
studied; that issues that are of no concern do not consume time and effort; that the draft
statement when first made public is balanced and thorough; and that the delays occasioned
by re-doing an inadequate draft are avoided. Scoping does not create problems that did not
already exist; it ensures that problems that would have been raised anyway are identified
early in the process. Many members of the public as well as agency staffs engaged in the
'NEPA process have told the Council that the open scoping requirement is one of the most
far-reaching changes engendered by the NEPA regulations. They have predicted that scoping
could have a profound positive effect on environmental analyses, on the impact statement
process itself, and ultimately on decisionmaking. Because the concept of open scoping was
new, the Council decided to encourage agencies' innovation without unduly restrictive
guidance. Thus the regulations relating to scoping are very simple. They state that "there
shall be an early and open process for determining the scope of issues to be addressed"
which "shall be termed scoping," but they lay down few specific requirements. (Section
1501.7). They require an open process with public notice; identification of significant and
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insignificant issues; allocation of EIS preparation assignments; identification of related
analysis requirements in order to avoid duplication of work; and the planning of a schedule
for EIS preparation that meshes with the agency's decisionmaking schedule. (Section 1501.7
(a)). The regulations encourage but do not require, setting time limits and page limits for the
EIS, and holding scoping meetings. (Section 1501.7(b)). Aside from these general outlines,
the regulations left the agencies on their own. The Council did not believe, and still does not,
that it is necessary or appropriate to dictate the specific manner in which over 100 federal
agencies should deal with the public. However, the Council has received several requests for
~ more guidance. In 1980 we decided to investigate the agency and public response to the
scoping requirement, to find out what was working and what was not, and to share this with -
all agencies and the public. The Council first conducted its own survey, asking federal
agencies to report some of their scoping experiences. The Council then contracted with the
American Arbitration Association and Clark McGlennon Associates to survey the scoping
techniques of major agencies and to study several innovative methods in detail. Council staff
conducted a two-day workshop in Atlanta in June 1980, to discuss with federal agency
NEPA staff and several EIS contractors what seems to work best in scoping of different
types of proposals, and discussed scoping with federal, state and local officials in meetings
in all 10 federal regions. This document is a dlstlllatlon of all the work that has been done SO
far by many people to identify valuable scoping techniques. It is offered as a guide to
encourage success and to help avoid pitfalls. Since scoping methods are still evolving, the
Council welcomes any cements on this guide, and may add to it or revise it in coming years.

B. What scoping is and what it can do.

Scoping is often the first contact between proponents of a proposal and the public. This fact
is the source of the power of scoping and of the trepidation that it sometimes evokes. If a
scoping meeting is held, people on both sides of an issue will be in the same room and, if all
goes well, will speak to each other. The possibilities that flow from this situation are vast.
Therefore a large portion of this document is devoted to the productive management of
meetlngs and the de-fusing of possible heated disagreements. Even if a meetmg 1s not held,
the scoping process leads EIS preparers to think about the proposal early on, in order to
explain it to the public and affected agencies. The participants respond with their own
concerns about significant issues and suggestions of alternatives. Thus as the draft EIS is
prepared, it will include, from the beginning, a reflection or at least an acknowledgement of

. the cooperating agencies' and the public's concerns. This reduces the need for changes after
the draft is finished, because it reduces the chances of overlooking a significant issue or
reasonable alternative. It also in many cases increases public confidence in NEPA and the
decisionmaking process, thereby reducing delays, such as from litigation, later on when
implementing the decisions. As we will discuss further in this document, the public generally
responds positively when its views are taken seriously, even if they cannot be wholly
accommodated. But scoping is not simply another "public relations" meeting requirement. It
has specific and fairly limited objectives: (a) to identify the affected public, and agency
concerns; (b) to facilitate an efficient EIS preparation process, through assembling the
cooperating agencies, assigning EIS writing tasks, ascertaining all the related permits and
reviews that must be scheduled concurrently, and setting time or page limits; (c) to define the
issues and alternatives that will be examined in detail in the EIS while 31mu1taneously
devoting less attention and time to issues which cause no concern; and (d) to save time in the
overall process by helping to ensure that draft statements adequately address relevant issues,
reducing the possibility that new comments will cause a statement to be rewritten or
supplemented.
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Sometimes the scoping process enables early identification of a few serious problems with a

proposal, which can be changed or solved because the proposal is still being developed. In

these cases, scoping the EIS can actually lead to the solution of a conflict over the proposed

action itself. We have found that this extra benefit of scoping occurs fairly frequently. But it

cannot be expected in most cases, and scoping can still be considered successful when

conflicts are clarified but not solved. This guide does not presume that resolution of conflicts -

over proposals is a principal goal of scoping, because it is only possible in limited

circumstances. Instead, the Council views the principal goal of scoping to be an adequate

and efficiently prepared EIS. our suggestions and recommendations are aimed at reducing

the conflicts among affected interests that impede this limited objective. But we are aware of

the possibilities of more general conflict resolution that are inherent in any productive

discussions among interested parties. We urge all participants in scoping processes to be

alert to this larger context, in which scoping could prove to be the first step in environmental

problem-solving.
Scoping can lay a firm foundation for the rest of the decisionmaking process. If the EIS can
be relied upon to include all the necessary information for formulating policies and making
rational choices, the agency will be better able to make a sound and prompt decision. In
addition, if it is clear that all reasonable alternatives are being seriously considered, the

- public will usually be more satisfied with the choice among them.

II. Advice for Government Agencies Conducting Scoping
' A. General context.

Scoping is a process, not an event or a meeting. It continues throughout the planning for an
EIS, and may involve a series of meetings, telephone conversations, or written comments
from different interested groups. Because it is a process, participants must remain flexible.
The scope of an EIS occasionally may need to be modified later if a new issue surfaces, no
matter how thorough the scoping was. But it makes sense to try to set the scope of the
statement as early as possible.

Scoping may identify people who already have knowledge about a site or an alternative
proposal or a relevant study, and induce them to make it available. This can save a lot of
research time and money. But people will not cane forward unless they believe their views
and materials will receive serious consideration. Thus scoping is a crucial first step toward
building public confidence in a fair environmental analysis and ultimately a fair
decisionmaking process. one further point to remember: the lead agency cannot shed its
responsibility to assess each significant impact or alternative even if one is found after
scoping. But anyone who hangs back and fails to raise something that reasonably could have
been raised earlier on will have a hard time. prevailing during later stages of the NEPA
process or if litigation ensues. Thus a thorough scoping process does provide some
protection against subsequent lawsuits.

B. Step-by-step through the process.
1. Siért scoping after you have eilough information.

Scoping cannot be useful until the ageiicy knows enough about the proposed action to
identify most of the affected parties, and to present a coherent proposal and a suggested
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initial list of environmental issues and alternatives. Until that time there is no way to explain
to the public or other agencies what you want them to get involved in. So the first stage is to
gather preliminary information from the apphcant or to compose a clear picture of your
proposal, if it is being developed by the agency.

2. Prepare an information packet.

In many cases, scoping of the EIS has been preceded by preparation of an environmental

~ assessment (EA) as the basis for the decision to proceed with an EIS. In such cases, the EA
will, of course, include the preliminary information that is needed. If you have not prepared
an EA, you should put together a brief information packet consisting of a description of the
proposal, an initial list of impacts and alternatives, maps, drawings, and any other material or
references that can help the interested public to understand what is being proposed. The
proposed work plan of the EIS is mt usually sufficient for this purpose. Such documents
rarely contain a description of the goals of the proposal to enable readers to develop
alternatives. At this stage, the purpose of the information is to enable participants to make an
intelligent contribution to scoping the EIS. Because they will be helping to plan what will be
examined during the environmental review, they need to know where you are now in that
planning process. Include in the packet a brief explanation of what scoping is, and what
procedure will be used, to give potential participants a context for their involvement. Be sure
to point out that you want comments from participants on very specific matters. Also
reiterate that rio decision has yet been made on the contents of the Eis, much less on the
proposal itself. Thus, explain that you do not yet have a preferred alternative, but that you
may identify the preferred alternative in the draft EIS. (See Section 1502.14(e)). This should
reduce the tendency of participants to perceive the proposal as already a definite plan.
Encourage them to focus on recommendations for improvements to the various alternatives.
Same of the complaints alleging that scoping can be a waste of time stem fran the fact that
the participants may not know what the proposal is until they arrive at a meeting. Even the
most intelligent among us can rarely make useful, substantive comments on the spur of the
moment. Don't expect helpful suggestions to result if participants are put in such a position.

3. Design the scoping pfocess for each project.

There is no established or required procedure for scoping. The process can be carried out by
meetings, telephone conversations, written cements, or a combination of all three. It is
important to tailor the type, the timing and the location of public and agency comments to
the proposal at hand. For example, a proposal to adopt a land management plan for a
National Forest in a sparsely populated region may not lend itself to calling a single meeting
in a central location. While people living in the area and elsewhere may be interested, any
meeting place will be inconvenient for most of the potential participants. one solution is to
distribute the information packet, solicit written comments, list a telephone number with the
rome of the scoping coordinator, and invite comments to be phoned in. Otherwise, small
meetings in several locations may be necessary when face-to-face communication is
important. In another case, a site-specific construction project may be proposed. This would
be a better candidate for a central scoping meeting. But you must first find out if anyone
would be interested in attending such a meeting. If you simply assume that a meeting is
necessary, you may hire a hall and a stenographer, assemble your staff for a meeting, and
find that nobody shows up. There are many proposals that just do not generate sufficient
public interest to cause people to attend another public meeting. So a wise early step isto -
contact known local citizens groups and civic leaders. In addition, you may suggest in your
1n1t1al scoping notice and information packet that all those who desire a meetmg should call
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to request one. That way you will only hear fran those who are seriously interested in
attending. The question of where to hold a meeting is a difficult one in many cases. Except
for site specific construction projects, it may be unclear where the interested parties can be
found. For example, an EIS on a major energy development program may involve policy
issues and alternatives to the program that are of interest to public groups all over the nation,
and to agencies headquartered in Washington, D.C., while the physical impacts might be
expected to be felt most strongly in a particular region of the country. In such a case, if
personal contact is desired, several meetings would be necessary, especially in the affected
region and in Washington, to enable all interests to be heard. As a general guide, unless a
proposal has no site specific impacts, scoping meetings should not be confined to
Washington. Agencies should try to elicit the views of people who are closer to the affected
regions. The key is to be flexible. It may not be possible to plan the whole scoping process at
the outset, unless you know who all the potential players are. You can start with written
comments, move on to an informal meeting, and hold further meetings if desired. There are
several reasons to hold a scoping meeting. First, some of the best effects of scoping stem
from the fact that all parties have the opportunity to meet one another and to listen to the
concerns of the others. There is rx) satisfactory substitute for personal contact to achieve this
result. If there is any possibility that resolution of underlying conflicts over a proposal may
be achieved, this is always enhanced by the devélopment of personal and working
relationships among the parties. Second, even in a conflict situation people usually respond
positively when they are treated as partners in the project review process. If they feel
confident that their views were actually heard and taken seriously, they will be more likely to
be satisfied that the decisionmaking process was fair even if they disagree with the outcome.
It is much easier to show people that you are listening to them if you hold a face-to-face
meeting where they can see you writing down their points, than if their only contact is
through written comments. If you suspect that a particular proposal could benefit from a
meeting with the affected public at any time during its review, the best time to have the
meeting is during this early scoping stage. The fact that you are willing to discuss openly a
proposal before you have committed substantial resources to it will often enhance the
chances for reaching an accord. If you decide that a public meeting is appropriate, you still
must decide what type of meeting, or how many meetings, to hold. We will discuss meetings
in detail below in "Conducting a Public Meeting." But as part of designing the scoping
process, you must decide between a single meeting and multiple ones for different interest
groups, and whether to hold a separate meeting for government agency participants. The
single large public meeting brings together all the interested parties, which has both N
advantages and disadvantages. If the meeting is efficiently run, you can cover a lot of
interests and issues in a short time. And a single meeting does reduce agency travel time and
expense. In some cases it may be an advantage to have all interest groups hear each others'
concerns, possibly promoting compromise. It is definitely important to have the staffs of the
cooperating agencies, as well as the lead agency, hear the public views of what the
significant issues are; and it will be difficult and expensive for the cooperating agencies to
attend several meetings. But if there are opposing groups of citizens who feel strongly on
both sides of an issue, the setting of the large meeting may needlessly create tension and an
emotional confrontation between the groups. Moreover, some people may feel intimidated in
such a setting, and won't express themselves at all. The principal drawback of the large
meeting, however, is that it is generally unwieldy. To keep order, discussion is limited,
dialogue is difficult, and often all participants are frustrated, agency and public alike. Large
meetings can serve to identify the interest groups for future discussion, but often little else is
accomplished. Large meetings often become "events" where grandstanding substitutes for
substantive comments. Many agencies resort to a formal hearing-type format to maintain
control, and this can cause resentments among participants who came to the meeting
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expecting a responsive discussion. For these reasons, we recommend that meetings be kept
small and informal, and that you hold several, if necessary, to accommodate the different
interest groups. The other solution is to break a large gathering into small discussion groups,
which is discussed below. Using either method increases the likelihood that participants will
level with you and communicate their underlying concerns rather than make an emotional
statement just for effect. Moreover, in our experience, a separate meeting for cooperating
agencies is quite productive. Working relationships can be forged for the effective
participation of all involved in the preparation of the EIS. Work assignments are made by the
lead agency, a schedule may be set for production of parts of the draft EIS, and information
gaps can be identified early. But a productive meeting such as this is not possible at the very
beginning of the process. It can only result fran the same sort of planning and preparation
that goes into the public meetings. We discuss below the special problems of cooperating
agencies, and their information heeds for effective participation in scoping.

4. Issuing the public notice.

The preliminary look at the proposal, in which you develop the information packet discussed
above, will enable you to tell what kind of public notice will be most appropriate and
effective. Section 1501.7 of the NEPA regulations requires that a notice of intent to prepare
an EIS must be published in the Federal Register prior to initiating scoping. This means that
one of the appropriate means of giving public notice of the upcoming scoping process could
be the same Federal Register notice. And because the notice of intent must be published
anyway, the scoping notice would be essentially free. But use of the Federal Register is not
an absolute requirement, and other means of public notice often are more effective, including
local newspapers, radio.and TV, posting notices in public places, etc. (See Section 1506.6 of
the regulations.) What is important is that the notice actually reach the affected public. If the
proposal is an important new national policy in which national environmental groups can be
expected to be interested, these groups can be contacted by form letter with ease. (See the
Conservation Directory for a list of national groups.) Similarly, for proposals that may have
major implications for the business community, trade associations can be helpful means of

- alerting affected groups. The Federal Register notice can be relied upon to notify others that
you did not know about. But the Federal Register is of little use for reaching individuals or
local groups interested in a site specific proposal. Therefore notices in local papers, letters to
local government officials and personal contact with a few known interested individuals
would be more appropriate. Land owners abutting any proposed project site should be
notified individually. Remember that issuing press releases to newspapers, and radio and TV
stations is not enough, because they may not be used by the media unless the proposal is
considered "newsworthy." If the proposal is controversial, you can try alerting reporters or
editors to an upcoming scoping meeting for coverage in special weekend sections used by

- many papers. But placing a notice in the legal notices section of the paper is the only
guarantee that it will be published.

5. 'Cohducting a public meeting.

In our study of agency practice in conducting scoping, the most interesting information on

- what works and doesn't work involves the conduct of meetings. Innovative techniques have
been developed, and experience shows that these can be successful. One of the most
important factors turns out to be the training and experience of the moderator. The U.S.
Office of Personnel Management and others give training courses on how to run a meeting
effectively. Specific techniques are taught to keep the meeting on course and to deal with
confrontations. These techniques are sometimes called "meeting facilitation skills." When .
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holding a meeting, the principle thing to remember about scoping is that it is a process to
initiate preparation of an EIS. It is not concerned with the ultimate decision on the proposal. -
A fruitful scoping process leads to an adequate environmental analysis, including all
reasonable alternatives and mitigation measures. This limited goal is in the interest of all the
participants, and thus offers the possibility of agreement by the parties on this much at least.
To run a successful meeting you must keep the focus on this positive purpose. At the point of
scoping therefore, in one sense all the parties involved have a common goal, which is a
thorough environmental review. If you emphasize this in the meeting you can stop any
grandstanding speeches without a heavy hand, by simply asking the speaker if he or she has
any concrete suggestions for the group on issues to be covered in the EIS. By frequently
drawing the meeting back to this central purpose of scoping, the opponents of a proposal will
see that you have not already made a decision, and they will be forced to deal with the real
issues. In addition, when people see that you are genuinely seeking their opinion, same will
volunteer useful information about a particular subject or site that they may know better than
anyone on your Staff. As we stated above, we found that informal meetings in mall groups
are the most satisfactory for eliciting useful issues and information. Small groups can be
formed in two ways: you can invite different interest groups to different meetings, or you can
break a large number into small groups for discussion. One successful model is used by the
Army Corps of Engineers, among others. In cases where a public meeting is desired, it is
publicized and scheduled for a location that will be convenient for as many potential
participants as possible. The information packet is made available in several ways, by
sending it to those known to be interested, giving a telephone number in the public notices
for use in requesting one, and providing more at the door of the meeting place as well. As
participants enter the door, each is given a number. Participants are asked to register their
name, address and/or telephone number for use in future contact during scoping and the rest
of the NEPA process. The first part of the meeting is devoted to a. discussion of the proposal
in general, covering its purpose, proposed location, design, and any other aspects that can be
presented in a lecture format. A question and answer period concerning this information is
often held at this time. Then if there are more than 15 or 20 attendees at the meeting, the next
step is to break it into small groups for more intensive discussion. At this point, the numbers
held by the participants are used to assign them to small groups by sequence, random
drawing, or any other method. Each group should be no larger than 12, and 8-10 is better.
The groups are informed that their task is to prepare a list of significant environmental issues
and reasonable alternatives for analysis in the EIS. These lists will be presented to the main
group and combined into a master list, after the discussion groups are finished. The rules for
how priorities are to be assigned to the issues identified by each group should be made clear
before the large group breaks-up. Some agencies ask each group member to vote for the 5 or
10 most important issues. After tallying the votes of individual members, each group would
only report out those issues that received a certain number of votes. In this way only those
items of most concern to the members would even make the list compiled by each group.
Some agencies go further, and only let each group report out the top few issues identified.
But you must be careful not to ignore issues that may be considered a medium priority by
many people. They may still be important, even if not in the top rank. Thus instead of simply
voting, the members of the groups should rank the listed issues in order of perceived
importance. Points may be assigned to each item on the basis of the rankings by each
member, so that the group can compile a list of its issues in priority order. Each group should
then be asked to assign cut-off numbers to separate high, medium and low priority items.
Each group should then report out to the main meeting all of its issues, but with priorities
clearly assigned. one member of the lead agency or cooperating agency staff should join
each group to answer questions and to listen to the participants' expressions of concern. It
has been the experience of many of those who have tried this method that it is better not to
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have the agency person lead the group discussions. There does need to be a leader, who
should be chosen by the group members. In this way, the agency staff member will not be
perceived as forcing his opinions on the others. If the agency has a sufficient staff of
formally trained "meeting facilitators," they may be able to achieve the same result even

- ‘where agency staff people lead the discussion groups. But absent such training, the staff
should not lead the discussion groups. A good technique is to have the agency person serve
as the recording secretary for the group, writing down each impact and alternative that is
suggested for study by the participants. This enhances the neutral status of the agency
representative, and ensures that he is perceived as listening and reacting to the views of the
group. Frequently, the recording of issues is done with a large pad mounted on the wall like a
blackboard, which has been well received by agency and public alike, because all can see
that the views expressed actually have been heard and understood. When the issues are
listed, each must be clarified or combined with others to eliminate duplication or fuzzy
concepts. The agency staff person can actually lead in this effort because of his need to
reflect on paper exactly what the issues are. After the group has listed all the environmental
impacts and alternatives and any other issues that the members wish to have considered, they
are asked to discuss the relative merits and importance of each listed item. The group should
be reminded that one of its tasks is to eliminate insignificant issues. Following this, the
members assign priorities or vote using one of the methods described above. The discussion
groups are then to return to the large meeting to report on the results of their ranking. At this
point further discussion may be useful to seek a consensus on which issues are really
insignificant. But the moderator must not appear to be ruthlessly eliminating issues that the,
participants ranked of high or medium importance. The best that can usually be achieved is
to "deemphasize" some of them, by placing them in the low priority category.

6. What to do with the comments.

After you have comments fran the cooperating agencies and the interested public, you must
evaluate them and make judgments about which issues are in fact significant and which ones
are not. The decision of what the EIS should contain is ultimately made by the lead agency.
But you will now know what the interested participants consider to be the principal areas for
study and analysis. You should be guided by these concerns, or be prepared to briefly
explain why you do not agree. Every issue that is raised as a priority matter during scoping
should be addressed in some manner in the EIS, either by in-depth analysis, or at least a short
explanation showing that the issue was examined, but not considered significant for one or
more reasons. Some agencies have complained that the time savings claimed for scoping
have not been realized because after public groups raise numerous minor matters, they
cannot focus the EIS on the significant issues. It is true that it is always easier to add issues
than it is to subtract them during scoping. And you should realize that trying to eliminate a
‘particular environmental impact or alternative from study may arouse the suspicions of some
people. cooperating agencies may be even more reluctant to eliminate issues in their areas of
special expertise than the public participants. But the way to approach it is to seek consensus
on which issues are less important. These issues may then be deemphasized in the EIS by a
brief discussion of why they were not examined in depth. If no consensus can be reached, it
is still your responsibility to select the significant issues. The lead agency cannot abdicate its
role and simply defer to the public. Thus a group of participants at a scoping meeting should
not be able to "vote" an insignificant matter into a big issue. If a certain issue is raised and in
your professional judgment you believe it is not significant, explain clearly and briefly in the
EIS why it is not significant. There is no need to devote time and pages to it in the EIS if you
can show that it is not relevant or important to the proposed action. But you should address
in some manner all matters that were raised in the scoping process, either by an extended
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analysis or a brief explanation showing that you acknowledge the concern. Several agencies
have made a practice of sending out a post-scoping document to make public the decisions
that have been made on what issues to cover in the EIS. This is not a requirement, but in
certain controversial cases it can be worthwhile. Especially when scoping has been
conducted by written comments, and there has been no face-to-face contact, a post-scoping
document is the only assurance to the participants that they were heard and understood until
the draft EIS comes out. Agencies have acknowledged to us that "letters instead of meetings
seem to get disregarded easier." Thus a reasonable quid pro quo for relying on comment
letters would be to send out a post-scoping document as feedback to the commentors. The
post-scoping document may be as brief as a list of impacts and alternatives selected for
analy51s it may consist of the "scope of work" produced by the lead and cooperating
agencies for their own EIS work or for the contractor; or it may be a special document that
describes all the issues and explains why they were selected.

7. Allocating work assignments and setting schedules.

Following the public participation in whatever form, and the selection of issues to be

- covered, the lead agency must allocate the EIS preparation work among the available
resources. If there are no cooperating agencies, the lead agency allocates work among its
own personnel or contractors. If there are cooperating agencies involved, they may be
assigned specific research or writing tasks. The NEPA regulations require that they normally
devote their own resources to the issues in which they have special expertise or jurisdiction
by law. (Sections 1501.6(b)(3), (5), and 1501.7(a)(4)). In all cases, the lead agency should
set a schedule for completion of the work, designate a project manager and assign the
reviewers,_and must set a time limit for the entire NEPA analysis if requested to do so by an
applicant. (Sectlon 1501.8).

8. A few ideas to try.

 a. Route design workshop As part of a scoping process; a successful innovation by one
agency involved route selection for a railroad. The agency invited representatives of
the interested groups (identified at a previous public meeting) to try their hand at
designing alternative routes for a proposed rail segment. Agency staff explained
design constraints and evaluation criteria such as the desire to minimize damage to
prime agricultural land and valuable wildlife habitat. The participants were divided
into small groups for a few hours of intensive work. After learning of the real
constraints on alternative routes, the participants had a better understanding of the
agency's and applicant's viewpoints. Two of the participants actually supported
alternative routes that affected their own land because the overall impacts of these
routes appeared less adverse. The participants were asked to rank the five alternatives
they had devised and the top two were included in the EIS. But the agency did not
permit the groups to apply the same evaluation criteria to the routes proposed by the
applicant or the agency. Thus public confidence in the process was not as high as it
could have been, and probably was reduced when the applicant's proposal was
ultimately selected. The Council recommends that when a hands-on design workshop

- is used, the assignment of the group be expanded to include evaluation of the
reasonableness of all the suggested alternatives.

e b. Hotline Several agencies have successfully used a special telephone number, -
essentially a hotline, to take public comments before, after, or instead of a public
meeting. It helps to designate a named staff member to receive these calls S0 that sane
continuity and personal relationships can be developed.
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¢. Videotape of sites A videotape of proposed sites is an excellent tool for explaining

site differences and limitations during the lecture-format part of a scoping meeting.

o d. Videotape meetings one agency has videotaped whole scoping meetings. Staff
found that the participants took their roles more seriously and the taping appeared not
to precipitate grandstanding tactics.

e ¢ Review committee Success has been reported from one agency which sets up review
committees, representing all interested groups, to oversee the scoping process. The
committees help to design the scoping process. In cooperation with the lead agency,
the committee reviews the materials generated by the scoping meeting. Again,
however, the final decision on EIS content is the responsibility of the lead agency.

o f. Consultant as meeting moderator In some hotly contested cases, several agencies
have used the EIS consultant to actually run the scoping meeting. This is permitted
under the NEPA regulations and can be useful to de-fuse a tense atmosphere if the
consultant is perceived as a neutral third party. But the responsible agency officials
must attend the meetings. There is no substitute for developing a relationship between
the agency officials and the affected parties. Moreover, if the responsible officials are
not prominently present, the public may interpret that to mean that the consultant is
actually making the decisions about the EIS, and not the lead agency.

¢ g. Money saving tips Remember that money can be saved by using conference calls

instead of meetings, tape-recording the meetings instead of hiring a stenographer and

finding out whether people want a meeting before announcing it.

C. Pitfalls.

We list here some of the problems that have been experienced in certain scoping cases, in
order to enable others to avoid the same difficulties.

1. Closed meetings.

In response to informal advice from CEQ that holding separate meetings for agencies and the

. public would be permitted under the regulations and could be more productive, one agency
scheduled a scoping meeting for the cooperating agencies same weeks in advance of the
public meeting. Apparently, the lead agency felt that the views of the cooperating agencies
would be more candidly expressed if the meeting were closed. In any event, several
members of the public learned of the meeting and asked to be present. The lead agency
acqu1eSced only after newspaper reporters were able to make a story out of the closed
session. At the meeting, the members of the public were informed that they would not be
allowed to speak, nor to record the proceedings. The ill feeling aroused by this chain of
events may not be repaired for a long time. Instead, we would suggest the followmg
possibilities: :

e a. Although separate meetings for agencies and public groups may be more efficient,
there is no magic to them. By all means, if someone insists on attending the agency '
meeting, let him. There is nothing as secret going on there as he may think there is if
you refuse him admittance. Better yet, have your meeting of cooperating agencies after
the public meeting. That may be the most logical time anyway, since only then can the

~ scope of the EIS be decided upon and assignments made among the agencies. If it is
well done, the public meeting will satisfy most people and show them.that you are
listening to them.

¢ b. Always permit recording. In fact you should suggest it for public meetings. All
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parties will feel better if there is a record of the proceeding. There is no need for a
stenographer, and tape is inexpensive. It may even be better then a typed transcript,
because staff and decision- makers who did not attend the meeting can listen to the
exchange and may learn a lot about public perceptions of the proposal.

o c. When people are admitted to a meeting, it makes no sense to refuse their requests to
speak. However, you can legitimately limit their statements to the subject at hand-
scoping. You do not have to permit some participants to waste the others' time if they
refuse to focus on the impacts and alternatives for inclusion in the EIS. Having a tape
of the proceedings could be useful after the meeting if there is some question that
speakers were improperly silenced. But it takes an experienced moderator to handle a
situation like this.

e d. The scoping stage is the time for building confidence and trust on all sides of a
proposal, because this is the only time when there is a cannon enterprise. The attitudes
formed at this stage can carry through the project review process. Certainly it is
difficult for things to get better. So foster the good will as long as you can by listening

. to what is being said during scoping. It is possible that out of that dialogue may appear
recommendations for changes and mitigation measures that can turn a controversial
fight into an acceptable proposal.

2. Contacting interested groups.

Some problems have arisen in scoping where agenmes failed to contact all the affected
parties, such as industries or state and local governments. In one case, a panel was assembled
to represent various interests in scoping an EIS on a wildlife-related program. The agency
had an excellent format for the meeting, but the panel did not represent industries that would
be affected by the program or interested state and local governments. As a result, the EIS
may fail to reflect the issues of concern to these parties. Another agency reported to us that it
failed to contact parties directly because staff feared that if they missed someone they would
be accused of favoritism. Thus they relied on the issuance of press releases which were not
effective. Many people who did not learn about the meetings in time sought additional
meeting opportunities, which cost.extra money and delayed the process. In our experience,
the attempt to reach people is worth the effort. Even if you miss someone, it will be clear that
you tried. You can enlist a few representatives of an interest group to help you identify and
contact others. Trade associations, chambers of commerce, local civic groups, and local and
national conservation groups can spread the word to members.

3. Tiering.

Many people are not familiar with the way environmental impact statements can be "tiered"
under the NEPA regulations, so that issues are examined in detail at the stage that decisions
on them are being made. See Section 1508.28 of the regulations. For example, if a proposed
program is under review, it is possible that site specific actions are not yet proposed. In such
a case, these actions are not addressed in the EIS on the program, but are reserved for a later
tier of analysis. If tiering is being used, this concept must be made clear at the outset of any
scoping meeting, so that participants do not concentrate on issues that are rx)t going to be
addressed at this time. If you can specify when these other issues will be addressed it will be
easier to convince people to focus on the matters at hand. ~

4. Scoping for unusual programs.
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- One interesting scoping case involved proposed changes in the Endangered Species
Program. Among the impacts to be examined were the effects of this conservation program
on user activities such as mining, hunting, and timber harvest, instead of the other way
around. Because of this reverse twist in the impacts to be analyzed, scme participants had
difficulty focusing on useful issues. Apparently, if the subject of the EIS is unusual, it will be
even harder than normal for scoping participants to grasp what is expected of them. In the
case of the Endangered Species Program EIS, the agency planned an intensive 3 day scoping
session, successfully involved the participants, and reached accord on several issues that
would be important for the future implementation of the program. But the participants were
unable to focus ‘on impacts and program alternatives for the EIS. We suggest that if the
intensive session had been broken up into 2 or 3 meetings separated by days or weeks, the

- participants might have been able to get used to the new way of thinking required, and
thereby to participate more productively. Programmatic proposals are often harder to deal
with in a scoping context than site specific projects. Thus extra care should be taken in
explaining the goals of the proposal and in making the information available well in advance
of any meetings. '

D. Lead and Cooperating Agencies.

Some problems with scoping revolve around the relationship between lead and cooperating
agencies. Some agencies are still uncomfortable with these roles. The NEPA regulations, and
the 40 Questions and Answers about the NEPA Regulate 46 Fed. Reg. 18026, ( March 23,
1981) describe in detail the way agencies are now asked to cooperate on environmental
analyses. (See Questions 9, 14, and 30.) We will focus here on the early phase of that
cooperation. It is important for the lead agency to be as specific as possible with the
cooperating agencies. Tell them what you want them to contribute during scoping;:
environmental impacts and alternatives. Some agencies still do not understand the purpose of
scoping. Be sure to contact and involve representatives of the cooperating agencies who are
responsible for NEPA-related functions. The lead agency will need to contact staff of the .
cooperating agencies who can both help to identify issues and alternatives and commit
resources to a study, agree to a schedule for EIS preparation, or approve a list of issues as
sufficient. In scene agencies that will be at the district or state office level (e.g., Corps of
Engineers, Bureau of Land Management, and Soil Conservation Service) for all but
exceptional cases. in other agencies you must go to regional offices for scoping comments
‘and commitments (e.g., EPA, Fish and Wildlife Service, Water and Power Resources
Service). In still others, the field offices do not have NEPA responsibilities or expertise and.
you will deal directly with headquarters (e.g., Federal Energy Regulatory Commission,
Interstate Commerce Commission). In all cases you are looking for the office that can give
you the answers you need. So keep trying until you find the organizational level of the
cooperating agency that can give you useful information and that has the authority to make
commitments. As stated in 40 Questions and Answers about the NEPA Regulations, the lead
agency has the ultimate responsibility for the content of the EIS, but if it leaves out a
significant issue or ignores the advice and expertise of the cooperating agency, the EIS may
be found later to be inadequate. (46 Fed. Beg. 18030, Question 14b.) At the same time, the
cooperating agency will be concerned that the EIS contain material sufficient to satisfy its
decisionmaking needs. Thus, both agencies have a stake in producing a document of good
quality. The cooperating agencies should be encouraged not only to participate in scoping

. but also to review the decisions made by the lead agency about what to include in the EIS.
Lead agencies should allow any information needed by a cooperating !agency to be included,
and any issues of concern to the cooperating agency should be covered, but it usually will
have to be at the expense of the cooperating agency. Cooperating agencies have at least as
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great a need as the general public for advance information on a proposal before any scoping
takes place. Agencies have reported to us that information from the lead agency is often too
sketchy or comes too late for informed participation. Lead agencies must clearly explain to
all cooperating agencies what the proposed action is conceived to be at this time, and what
present alternatives and issues the lead agency sees, before expecting other agencies to
devote time and money to a scoping session. Informal contacts among the agencies before
scoping gets underway are valuable to establish what the cooperating agencies will need for
_productive scoping to take place. Some agencies will be called upon to be cooperators more
frequently than others, and they may lack the resources to respond to the numerous requests.
The NEPA regulations permit agencies without jurisdiction by law (i.e., no approval
authority over the proposal) to decline the cooperating agency role. (Section 1501.6(c)). But
agencies that do have jurisdiction by law cannot opt out entirely and may have to reduce
their cooperating effort devoted to each EIS. (See Section 1501.6(c) and 40 Questions and
_Answers about the NEPA Regulations, 46 Fed. Reg. 18030, Question 14a.) Thus,
cooperators would be greatly aided by a priority list from the lead agency showing which
proposals most need their help. This will lead to a more efficient allocation of resources.
Some cooperating agencies are still holding back at the scoping stage in order to retain a
critical position for later in the process. 'They either avoid the scoping sessions or fail to
contribute, and then raise objections in comments on the draft EIS. We cannot emphasize
enough that the whole point of scoping is to avoid this situation. As we stated in 40
Questions and Answers about the NEPA Regulations, "if the new alternative [or other issue]
was not raised by the commentor during scoping, but could have been, ccomentors may find
that they are unpersuasive in their efforts to have their suggested alternative analyzed in
detail by the [lead] agency." (46 Fed. Reg. 18035, Question 29b.)

Ili. Advice for Public Participants

Scoping is a new opportunity for you to enter the earliest phase of the decisionmaking
process on proposals that affect you. Through this process you have access to public officials
before decisions are made and the right to explain your objections and concerns. But this
opportunity carries with it a new responsibility. No longer may individuals hang back until
the process is almost complete and then spring forth with a significant issue or alternative
that might have been raised earlier. You are now part of the review process, and your role is
to inform the responsible agencies of the potential impacts that should be studied, the

- problems a proposal may cause that you foresee, and the alternatives and mitigating
measures that offer premise. As noted above, and in 40 Questions and Answers, no longer
will a comment raised for the first time after the draft EIS is finished be accorded the same
serious consideration it would otherwise have merited if the issue had been raised during
scoping. Thus you have a responsibility to cane forward early with known issues. In return,
you get the chance to meet the responsible officials and to make the case for your alternative
before they are committed to a course of action. To a surprising degrée this avenue has been

- found to yield satisfactory results. There's no guarantee, of course, but when the alternative
you suggest is really better, it is often hard for a decisionmaker to resist. There are several
problems that commonly arise that public participants should be aware of:

A. Public input is often only negative
The optimal timing of scoping within the NEPA process is difficult to judge. On the one

hand, as explained above (Section I1.B.1.), if it is attempted too early, the agency cannot
explain what it has in mind and informed participation will be impossible. on the other, if it
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is delayed, the public may find that significant decisions are already made, and their
comments may be discounted or will be too late to change the project. Sane agencies have
found themselves in a tactical cross-fire when public criticism arises before they can even .
define their proposal sufficiently to see whether they have a worthwhile plan. -
Understandably, they would be reluctant after such an experience to invite public criticism
early in the planning process through open scoping. But it is in your interest to encourage
agencies to came out with proposals in the early stage because that enhances the possibility
of your comments being used. Thus public participants in scoping should reduce the emotion
level wherever possible and use the opportunity to make thoughtful, rational presentations on
impacts and alternatives. Polarizing over issues too early hurts all parties. If agencies get
positive and useful public responses from the scoping process, they will more frequently
come forward with proposals early enough so that they can be materially improved by your
suggestions.

B. Issues are too broad _

The issues that participants tend to identify during scoping are much too broad to be useful
for analytical purposes. For example, "cultural impacts" - what does this mean? "What
precisely are the impacts that should be examined? When the EIS preparers encounter a
comment as vague as this they will have to make their own judgment about what you meant,
and you may find that your issues are not covered. Thus, you should refine the broad general
topics, and spemfy which issues need evaluation and analysis.

C. Impacts are not identified

‘Similarly, people (including agency staff) frequently identify "causes" as issues but fail to
identify the principal "effects” that the EIS should evaluate in depth. For example, oil and
gas development is a cause of many impacts. Simply listing this generic category is of little
help. You must go beyond the obvious causes to the specific effects that are of concern. If
you want scoping to be seen as more than just another pubhc meeting, you will need to put in
extra work.

IV. Brief Points For Applicants. -

Scoping can be an invaluable part of your early project planning. Your main interest is in
getting a proposal through the review process. This interest is best advanced by finding out
early where the problems with the proposal are, who the affected parties are, and where
accommodations can be made. Scoping is an ideal meeting place for all the interest groups if
you proposal are, who the affected parties are, and where accommodations can be made.
Scoping is an ideal meeting place for all the interest groups if you have not already contacted
them. In several cases, we found that the compromises made at this stage allowed a project
to move efficiently through the permitting process virtually unopposed. The NEPA
regulations place an affirmative obligation on agencies to "provide for cases where actions
are planned by private applicants" so that designated staff are available to consult with the
applicants, to advise applicants of information that will be required during review, and to
insure that the NEPA process commences at the earliest possible time. (Section 1501.2(d)).
"This section of the regulations is intended to ensure that environmental factors are
considered at an early stage in the applicant's planing process. (See 40 Questions and
Answers about the NEPA Regulations, 46 Fed. Reg. 18028, Questions 8 and 9.) Applicants
- should take advantage of this requirement in the regulations by approaching the agencies
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early to consult on alternatives, mitigation requirements, and the agency's information needs.
ibis early contact with the agency can facilitate a prompt initiation of the scoping process in
cases where an EIS will be prepared. You will need to furnish sufficient information about
your proposal to enable the lead agency to formulate a coherent presentation for cooperating
agencies and the public. But don't wait until your choices are all made and the alternatives
have been eliminated. (Section 1506.1). During scoping, be sure to attend any of the public
meetings unless the agency is dividing groups by interest affiliation. You will be able to
answer any questions about the proposal, and even more important, you will be able to hear
the objections raised, and find out what the real concerns of the public are. This is, of course,
vital information for future negotiations with the affected parties. '

‘Back to NEPAnet

htto://cea.eh.doe.gov/nena/regs/scone/scoping.htm | . 3/20/2008



CEQ NEPA Guidance

CEQ NEPA Guidance

e CEQ & OMB Memorandum on Environmental Conflict
Resolution, 28 November 2005 '

¢ Memorandum for Federal NEPA Contacts: Emergency Actions
and NEPA, 8 September 2005
o Attachment 1: Emergency Alternative Arrangements
Under the National Environmental Policy Act
o Attachment 2: Preparing Focused, Concise and Timely
Environmental Assessments

s Additional Information:

s September 14 2005 Electronic Mail: More
Katrina Response Information (Endangered
Species Act & National Historic Preservation Act)

From FWS SE Region
a September 28, 2005, Federal NEPA Contacts

Meeting

o Guidance on the Consideration of Past Actions in Cumulative Effects
Analysis, 24 June 2005

o CEQ Memorandum to Heads of Federal Agencies: Reporting
Cooperating Agencies in Implementing the Procedural Requirements
of the National Environmental Policy Act, 23 December 2004

o Attachment 1. Cooperating Agency ReportForm
o Attachment 2: Cooperating Agency Frequently Asked
Questions

o CEQ Exchange of Letters with Secretary of Transportation: Purpose
and Need, May 2003 Part 1, Part 2

CEQ Memorandum to Secretary of Agriculture and Secretary of
Interior: Guidance for Environmental Assessments of Forest Health
Projects, 9 December 2002

e CEQ Memorandum for Heads of Federal Agencies: Cooperating
Agencies in Implementing the Procedural Requirements of the
Nationa! Environmental Policy Act, 30 January 2002

o Attachment 1: Factors for Determining Whether to Invite,
Decline or End Cooperating Agency Status
o Attachment 2: Sample Report to the Council on Environmental
Quality on Cooperating Agency (CA) Status
s Distribution Memorandum for State and Local
Governmental Entities, 4 February 2002
» Distribution Memorandum for Tribal Leaders, 4
February 2002
» Distribution Memorandum for State Governors, 11
February 2002

e CEQ Memorandum for Deputy/Assistant Heads of Federal Agencies:
Identifying Non-Federal Cooperating Agencies in Implementing the
Procedural Requirements of the National Environmental Policy Act,

http://ceq.eh.doe.gov/nepa/regs/guidance.html

Page 1 of 3

3/26/2008



CEQ NEPA Guidance Page 2 of 3

25 September 2000

o CEQ Memorandum for Heads of Federal Agencies: Designation of
Non-Federal Agencies to be Cooperating Agencies in Implementing
the Procedural Requirements of NEPA, 28 July 1999

« Environmental Justice: Guidance Under the National Environmental
Policy Act, 10 December 1997

e Council on Environmental Quality Guidance on NEPA Analyses for

¢ Memorandum to Heads of Federal Departments and Agencies
Regarding Pollution Prevention and the National Environmental
Policy Act,
12 January 1993

e Council on Environmental Quality Guidance Regarding NEPA
Regulations, 1983

o Memorandum for General Counsels, NEPA Liaisons and Participants
in Scoping, 30 April 1981

o Forty Most Asked Questions Concerning CEQ's NEPA Regulations,

23 March 1981

o Guidance on Applying Section 404(r) of the Clean Water Act to

Materials into Waters of the U.S.. Including Wetlands, 17 November
1980

e Memorandum for Heads of Agencies: Prime and Unique Agricultural
Lands and NEPA, 11 August 1980 (requests information on agency
agricultural land policies)

¢ Interagency Consultation to Avoid or Mitigate Adverse Effects on
Rivers in the Nationwide Inventory, 10 August 1980

o Memorandums for the Heads of Departments and Agencies: Wild
and Scenic Rivers and National Trails, 2 August 1979

Procedures Under CEQ's NEPA Regulations, 19 January 1979

» Environmental Effects Abroad of Major Federal Actions, Executive

Order 11990 on Protection of Wetlands, 21 March 1978

¢ Environmental Review Pursuant to Section 1424(e) of the Safe
Drinking Water Act of 1974 and its Relationship to NEPA, 19
November 1976

http://ceq.eh.doe.gov/nepa/regs/guidance.html 3/26/2008



CEQ NEPA Guidance

Other CEQ References

¢ Incorporating Biodiversity Considerations Into Environmental Impact
Analysis Under the National Environmental Policy Act, January 1993

o NEPA at 19: A Primer on an "Old" Law with Solutions to New
Problems (Dinah Bear, 19 Envtl. L. Rep. 10060, (2/1989))

NEPAnet

Home

CEQ Home White Houge Home |

To submit questions and comments about CEQ NEPAnet,
please use the NEPAnet Feedback System.

NEPAnet Privacy Statement

“FIRSTGOV

Your Firad DRk ts 10s 114 Cowvnasat

http://ceq.eh.doe.gov/nepa/regs/guidance.html

Page 3 of 3

3/26/2008



